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The Legal Aid Society appreciates the opportunity to testify at this hearing on funding for critical Health and Medicaid services in the 2010 - 2011 Executive Budget.  

The Society’s Health Law Unit operates a State-wide Helpline that assists hundreds of New Yorkers in need of health care services or health insurance coverage, and those mired in medical debt.  As the economy has worsened, we have experienced a 40 percent increase in the numbers of New Yorkers seeking help with health care problems.  
In addition to providing direct client assistance, our unit provides technical assistance and training to advocates and consumers throughout the state.  We are active members of coalitions raising consumer concerns including Medicaid Matters New York and the Statewide Consumer Coalition on Medicare Part D.  We also participate in workgroups on Medicaid streamlining and simplification, Medicaid managed care, and Charity Care.

The Legal Aid Society recognizes the gravity of the fiscal crisis facing our State. We greatly appreciate the commitment of the Governor and the Legislature to maintain, and where possible to increase, access to both health insurance and health care services.  We thank the Governor and the Legislature for continuing to lead the nation in the provision of public health insurance to low-income New Yorkers.

We are here today in support of several proposals in the Executive budget that continue the State’s efforts to remove barriers and increase access to health care.  We are also here today to highlight our concerns regarding proposals in the Governor’s budget that diminish access to health care coverage and services.
Streamlining and Simplification 
In these very challenging times, we appreciate the Governor’s continued commitment to easing administrative barriers to enrollment in New York’s public health insurance programs and his commitment to ensuring that all eligible New Yorkers can easily enroll in public programs.  

We urge the adoption of the following proposals in the Executive Budget:

· Express Lane Eligibility provisions allowed under the Children’s Health Insurance Program Reauthorization Act of 2009 (CHIPRA).  Adopting these provisions will allow the state to make important modifications to existing systems so that children will not experience gaps in coverage if their parents’ income changes and they must be transferred between Medicaid and Child Health Plus.  Express Lane will also allow enrollment of children in Medicaid based on their receipt of food stamps.

· Data matching with the Social Security Administration to satisfy citizenship and identity requirements for children in Medicaid and Child Health Plus.  This CHIPRA provision removes the burden on parents to produce documents proving their children’s citizenship and identity when they enroll in Medicaid or Child Health Plus.
· Self-attestation of interest income.  Currently individuals must provide proof of interest income when they apply for public health insurance programs.  Since the Department has authority to match with the necessary data bases on these accounts, it is no longer necessary and unduly burdensome to require paper documentation from recipients.
· Extend self-attestation of income, resources and residency at renewal to community Medicaid recipients receiving long-term care service services in the community.  Self-attestation is already in place for all other community Medicaid recipients, extending this to individuals receiving community-based long term care services reduces administrative burdens for local districts and recipients.
Primary and Preventative Care
We were pleased to see the Governor’s continued commitment to primary and preventative care through rate reform and by investing in high need yet underserved practice areas.  We urge the Legislature to support the proposed allocation to the Obstetrical Access and Quality program and funding for additional physician slots for the Doctors Across New York program.  Both of these programs provide much needed care to underserved areas.

Early Intervention Fee Proposal 

We are disappointed that the Executive Budget once again contains a proposal to impose fees on parents whose children receive Early Intervention services.  The imposition of fees would be detrimental to all New York families, and would be particularly devastating for children in foster care.  

For decades, New York State has provided Early Intervention services at no cost to families, in recognition of the fact that it is a cost effective program.  Evidence has shown that children with developmental delays and disabilities who receive Early Intervention services need fewer special education services later in life, are retained in grade less often, and in some cases, are indistinguishable from non-disabled classmates years after intervention.
 Conversely, if children do not receive needed services at an early age, they are more likely to require additional special education services or more restrictive classrooms when they do arrive at school.  They are also likely to require additional years to complete school, and are less likely to become productive working adults – all of which ultimately result in higher costs to the public.

The proposed legislation would require families to provide documentation of income and to pay a sliding scale fee prior to receiving services. The proposed fees range from $180 to $2,160 per year per child, and would be applicable to any family making more than 250% of the federal poverty level (approximately $46,000 for a family of three.)  The fee structure is such that low and middle income families would likely be forced to choose between spending their limited income on critical Early Intervention services or on other basic necessities, such as food, clothing and shelter.  Furthermore, families who are not able to provide proof of income will be required to pay the highest amount on the sliding scale.  This would have a disproportionate effect on children in foster care, children whose families are homeless, and children of undocumented immigrants.   

The Legal Aid Society represents the majority of children in foster care in New York City, many of whom are eligible for Early Intervention services.  In many cases, parents are minimally involved in their children’s lives, making it difficult – if not impossible – to obtain proof of parental income and payment of quarterly fees.  If this legislation were to become law, many of the state's most vulnerable foster children would lose access to Early Intervention services.  Additionally, the proposed fee would deter individuals from serving as foster or adoptive parents for children with special needs.  

We urge the Legislature to reject the Early Intervention fee proposal in its entirety.  If, however, the legislature chooses to move forward with imposing a fee for Early Intervention services, the proposed legislation should be amended to include an exemption for children in foster care.  Other states, including Arizona, Connecticut, New Jersey, Texas and Massachusetts, that require parent fees have included such exemptions in their state laws, regulations and policies.
Hospital Financial Assistance Law
Although we were disappointed to see a $286 million dollar reduction in the Charity Care pool, we applaud the Governor’s commitment to continuing to implement reforms that ensure that uninsured patients benefit from the State’s Charity Care funds.  

New York State distributes close to $850 million annually to hospitals throughout the state for the provision of services to uninsured patients.  Since January 1, 2007, hospitals have been required to inform uninsured patients that they may be eligible for financial assistance with their hospital bills.  Implementing this law was an important first step to guaranteeing that these funds are actually used to provide services to the uninsured.  However with few Department of Health staff dedicated to the enforcement of this provision, many low-income uninsured patients continue to be denied access to these funds.  The reforms proposed by the Governor will require hospitals to actually provide financial assistance to uninsured patients before they receive allocations from the State’s fund.
Currently only 10% of the funds distributed to hospitals to provide care for the uninsured are distributed based on actual units of service to uninsured patients. This year’s Executive budget proposes to require 100% of the funds to be distributed to hospitals based on actual units of service provided to uninsured patients. Even with New York’s strong commitment to providing health insurance coverage, we only provide coverage to adults with children up to 150% of the federal poverty level ($1822 per month for a parent and one child) and adults without children are only covered to 100% of the FPL ($1215 per month for a couple). The charity care rules require that these funds assist New York residents with income up to 300% of the federal poverty level.  With 2.4 million New Yorkers currently uninsured and increasing numbers of New Yorkers facing periods of unemployment, it is critical that they not be forced into debt based on unexpected health needs.  Requiring charity care funds to be issued to hospitals based on actual care provided makes sense from a programmatic perspective – the Department will be able to track how the money is spent and it makes fiscal sense because the funds will go to hospitals providing care to uninsured patients.  We urge the adoption of this proposal.

Medicaid Prescription Drug Program 
We applaud the Governor’s decision to preserve access to critical medications for Medicaid recipients by maintaining their exemption from utilization requirements.  With these protections in place, we support the Governor’s proposal to extend the Department’s authority to negotiate prices with drug manufactures to four currently excluded classes of medications – 1) atypical anti-psychotics for treatment of psychiatric conditions like schizophrenia, acute mania and psychotic agitation, 2) anti-depressants, 3) anti-retrovirals for the treatment of HIV/AIDS and 4) anti-rejection medications for recipients of organ and tissue transplants through the Supplemental Rebate program.  
Elderly Pharmaceutical Insurance Coverage (EPIC)

EPIC currently provides vital protection to low-income seniors enrolled in Medicare Part D.  It is no secret that navigating Medicare Part D has been difficult for enrollees across the nation. Consequently, the current EPIC program which wraps around Part D is critical to ensuring that seniors do not leave the pharmacy without their prescriptions. The Governor’s Executive budget proposes to eliminate this protection by removing the EPIC wraparound benefit.  We think that this is a mistake.

To prevent Medicare Part D plans from shifting costs to EPIC, the Legislature gave the EPIC program authority to file appeals of denials by Part D plans on behalf of EPIC enrollees.  EPIC has only filing appeals since October 2008 and it has recovered $7,300,000 in costs based on incorrect denials by Part D plans.  EPIC has won more than 65% of the appeals filed.  Instead of eliminating EPIC’s wraparound benefit, EPIC should continue to maximize Medicare Part D by recovering funds expended based on incorrect denials by the Part D plans.  

Medicaid Wrap-around benefit to Medicare Part D
The Governor’s Executive budget proposes to eliminate the limited wrap-around benefit for Medicaid beneficiaries who also have Medicare Part D.  New York currently provides Medicaid wrap-around coverage for Medicare Part D for the same four classes of medications (atypical anti-psychotics for treatment of psychiatric conditions like schizophrenia, acute mania and psychotic agitation,  anti-depressants, anti-retrovirals for the treatment of HIV/AIDS, and anti-rejection medications for recipients of organ and tissue transplants) that the Governor continued exempting from utilization requirements for the general Medicaid population.  This exemption makes sense for regular Medicaid recipients and continuing wrap around coverage makes sense for those who are dually eligible for the same reason - maintaining a treatment regimen and access to these medications is critical to the health of the recipients who need them.  

While we understand that achieving cost-savings is critical in this fiscal crisis, they must be achieved responsibly and should not place critically ill New Yorkers in jeopardy. Rather than risk the health of beneficiaries requiring these four classes of critical medications, the Department should put necessary systems changes in place to ensure that Medicaid is the payer of last resort.  These changes would allow the Medicaid program to track Part D plan denials and establish the reasons for them.  It would also ensure that Medicaid, as is the procedure with all other third-party payers including Medicare Parts A & B, must be billed only after the third-party payer denies payment.  In addition, the Medicaid program should act on beneficiaries’ behalf in the same manner as the EPIC program and recover the costs to the program by appealing incorrect denials by Part D plans. 
Personal Care Services should not be capped

It is disappointing to see the Governor’s Executive budget proposal capping Medicaid personal care and Consumer Directed Personal Assistance Program (CDPAP) services at 12 hours per day.  We urge the Legislature to reject this proposal.  
According to the Department of Health, the Governor’s proposal will affect approximately 5000 recipients across the state.  Close to 90% of these recipients live in New York City and about 1000 throughout the State receive their services through CDPAP.  Individuals in receipt of these services have severe disabilities and require extensive assistance throughout the day and night because of conditions like multiple sclerosis, Parkinson’s disease, stroke, quadriplegia, Alzheimer’s disease and other impairments.  

While the Administration has worked to ease the administrative burdens of operating the Medicaid program and to increase access by removing barriers to coverage experienced by applicants and recipients, people with disabilities have largely been left out of these advancements.  Some examples of this disparity are last year’s budget elimination of the resource test for all recipients except those in the SSI-related category of coverage.  Similarly most Medicaid recipients can now attest to resources, but not those who require long term care services.  Ironically, programs that have been adopted specifically to assist individuals with disabilities like the Medicaid Buy-In Program for Working People with Disabilities are difficult to access and to maintain.  Although not a Medicaid program, similar disparities are seen in the State’s prescription assistance program, called the Elderly Prescription Insurance Coverage program (EPIC) tells the story.  EPIC provides assistance to low-income Medicare recipients who are 65 or older, but does not help recipients under the age of 65 who receive Medicare because of a disability. 

The proposed options for those in need of more than 12 hours of care are not viable. Although the long term home health program, also known as the Lombardi program, is a very good program for many people, it is unclear why it has been offered as an option in this context. The Lombardi program has an individual cost cap that limits the current number of hours to recipients to about eight hours per day so by definition it cannot meet the needs of people who require more than 12 hours of services per day.  Similarly, the AIDS Home Care Program will only be available to those recipients who have the necessary diagnosis to receive benefits under the program.  Implementation of the Nursing Home Transition and Diversion waiver has been very slow.  Approximately 30 people have been enrolled in New York City and only 300 people have been enrolled statewide since it’s inception almost two years ago.  Although the Governor proposes to pay for individuals who do not meet the federal criteria for this program with State only funds, funding does not address the barriers currently experienced in this program which are largely related to lack of provider capacity.  Finally, managed long term care plans are offered as a means to obtain more than 12 hours of care.  However, since these plans receive a capitated rate they currently avoid enrolling high need recipients like those in need of more than 12 hours of service per day.  While the Department has indicated that it will be increasing this rate it will never be at the level required to actually cover these services which means that there is a financial incentive for the plans to reduce hours.
This proposal effectively reverses the slow progress New York has made in coming into compliance with the 1999 United States Supreme Court decision in Olmstead v. L.C. which found that under the Americans with Disabilities Act (ADA) services must be provided in the most appropriate setting to the person’s needs.  While it may be possible for some recipients in receipt of personal care services to add CHHA services to remain exempt from this proposal it will be impossible for those in the consumer directed services program.  Limiting consumer directed services to 12 hours per day would effectively eliminate the services that currently allow more than 1000 consumers with disabilities to live in the community.  We urge the Legislature to reject this proposal.

Medicaid Managed Care Consumer Advisory Review Panel
We strongly disagree with the Governor’s decision to eliminate the MMCARP.  This body provides critical oversight to the State’s Medicaid managed care and Family Health Plus program.  As the State continues to move additional populations into managed care, the mission of the MMCARP as defined in the Social Services Law to determine whether there is sufficient capacity to meet the needs of enrollees, to review enrollment and auto-assignment rates and to monitor rollouts of new populations continues.  

A continuing problem with the rollout of mandatory enrollment for individuals with disabilities is auto-assignment.  An individual is auto-assigned into a managed care plan if they fail to respond to the mandatory mailings sent by the local district which tell them that they must choose a managed care plan.  Failing to respond does not always mean that the person chose not to answer.  It often means they did not get the mailing or that they did not understand what they were supposed to do.

This past year eight upstate counties had auto-assignment rates for individuals with disabilities in excess of 30% and seven were in excess of 20%.  However, it was not until the MMCARP began requesting information on this issue that the Department began investigating the local districts to determine the cause of the problem.  As a result of these investigations the Department suspended auto-assignment in five counties.  Three counties are suspended currently – Albany, Erie and Monroe.  In addition, the Department is awaiting final approval from the Center for Medicare and Medicaid Services to mandate enrollment of individuals currently exempt because they are HIV+.  The danger of auto-assignment is the disruption of ongoing treatment, for individuals with HIV on complicated drug regimens disruption in treatment could be devastating.  It is critical that MMCARP be actively involved in the oversight of this process.  Finally, as discussed above, this year’s budget proposes enrollment of individuals in need of more than 12 hours of personal care services in managed long term care plans which if adopted will require considerable monitoring.
As increasingly vulnerable populations face enrollment in managed care plans, the importance of MMCARP a body that contains voices from all parties – health plans, consumers and providers - is critical.  We urge the Legislature to reject this proposal.

Medicaid Fraud
The Governor proposes to place increased emphasis on fraud enforcement, including the imposition of civil penalties in Medicaid fraud investigations.  While we in no way condone Medicaid fraud, we strongly oppose this proposal.  During the past two years our office has assisted more than 80 individuals under investigation for fraud and have saved our clients more than $400,000 in alleged overpayments.  Although these cases are not investigated by the Office of the Medicaid Inspector General (OMIG), granting OMIG the right to impose civil penalties sets the wrong tone for all investigations across the state.
The investigations we have seen lack transparency and a reliable process.  In many cases clients have come to us because they have been told by the district that they owe the Medicaid program thousands of dollars, but the agency refuses to provide any documentation of what they owe or why.  Since these investigations are outside of the fair hearing process, clients do not have access to the evidence the investigation is based on.  In many cases clients come to us not knowing what the claim is against them, why the agency says they owe money or how much they supposedly owe. 

We have found that investigators often allege fraud without analyzing the case. Investigators lack training in complicated Medicaid budgeting rules and only drop investigations after our office provides them with copies of the rules.  Our office has represented clients who appear to have resources that make them ineligible for coverage, but a review of the eligibility rules has shown the resources are actually exempt for Medicaid eligibility.  

The cases we see are not the ones that are featured in the Daily News or The New York Times.  Our clients do not have homes in the Hamptons or grand apartments on the Upper Eastside. They are low-wage workers who cycle in and out of work or struggle to hold down multiple jobs.  Many do not speak English.  Some are from low-income mixed status immigrant families where family members with social security numbers help those less fortunate by holding savings in their bank account or by pooling their money to buy a property that provides rental income to multiple generations of a family.  These acts of unity unwittingly expose our clients to fraud investigations.  Our clients complete health insurance applications and disclose their resources, but not the resources they hold for relatives because that money is not theirs even though it is held in a bank account bearing their name.  

Often clients who do not speak English must rely on an oral translation of the application form.  Incomplete translations and miscommunications result in clients who are fully eligible for Medicaid or Family Health Plus being investigated for fraud because they receive Medicaid coverage in the district.  In other cases, clients are penalized for receiving bad advice from local districts.  We have clients who attempt to report changes in eligibility at the time they occur but are told by local district workers to wait and report these changes when it is time to recertify their case.  Generally the client does not know this is bad advice until they receive notice of a fraud investigation.
These cases are egregious for so many reasons, but the most important is the chilling effect they are having for potential applicants.  At a time of high unemployment and increased poverty our limited state funds should be directed towards the provision of services not increasing fraud investigations.
Conclusion
We are extremely grateful to the members of the Assembly and Senate for your leadership and ongoing commitment to expand access to health insurance coverage and access to health care services.  As the economic crisis worsens, we look forward to working with you to ensure that New Yorkers are able to obtain medical services.
� See, e.g., � HYPERLINK "http://www.kidsource.com/kidsource/content/early.intervention.html" \o "http://www.kidsource.com/kidsource/content/early.intervention.html" �http://www.kidsource.com/kidsource/content/early.intervention.html�.  
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